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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

JORDAN ANDREW MOSS,
Defendant-Appellant.
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)
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NO. 47026-2019
BINGHAM COUNTY NO. CR06-18-5282

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Jordan Moss pied guilty to burglary, the district court sentenced him to a unified
term of five years, with two of those years fixed. Mr. Moss appeals from his judgment of
conviction and asserts that his sentence is excessive in light of the mitigating factors in his case.

Statement of Facts and Course of Proceedings
The State charged Mr. Moss with ten counts of burglary for allegedly going into a WalMart, taking items off the shelf, and then returning them for cash totaling $353.99, various times
between July and September 2018. (R., pp.17- 20, 43-46.) He agreed to plead guilty to one

count of burglary, apply for problem-solving court, and pay restitution; in exchange, the State
agreed to dismiss the remaining charges, concur in the presentence investigator's recommended
disposition with a maximum recommendation of a retained jurisdiction, and recommend that

Mr. Moss's sentence in this case run concurrently with his sentence in a Bannock County case.
(R., pp.74-82; Tr., p.6, L.18- p.7, L.5., p.15, L.12- p.16, L.16.) The court accepted that plea.

(Tr., p.16, L.20- p. I 7, L. 7.)
At sentencing, the State recommended retained jurisdiction as suggested by the
presentence investigation report. (Tr., p.24, Ls.1- 25.) Defense counsel suggested that the court
place Mr. Moss on probation. (Tr., p.22, Ls.5- 9.) Defense counsel explained that Mr. Moss was
not thinking straight when he committed this crime, but a lot had changed since he was arrested.
22, Ls.9- 17.) While in jail, he had the chance to reflect on his poor choices and also got back on
medications to manage his depression. (Tr., p.22, L.18- p.23, L. 10.) If placed on probation, he
planned to live with his grandmother and he did not believe he would have any trouble finding a
job. (Tr., p.23, Ls.11- 15.) Finally, Mr. Moss told the court:

I'm sorry for the things that I've done. I want to work hard. I want to be there for
my grandma. She's older. I want to work hard at a temp agency and work for
Basic American Foods. I want to become stable. I'm on Depakote to help my
moods. I value everyone here. I value my lawyer, Manuel Murdoch. I
understand the prosecutor, his viewpoints, and I respect you and I know you guys
will do the right thing and I have faith in the system.
(Tr., p.25, L.18- p.26, L. l.) The court explained that it believed probation would just be setting
Mr. Moss up to fail, and that it wanted Mr. Moss to get some help with his "criminal-thinking
issues" and his mental health. (Tr., p.26, L.12- p.29, L.23.) It sentenced Mr. Moss to a unified
term of five years, with two of those years fixed, and retained jurisdiction. (R., pp.96-98; Tr.,
p.29, L.24-p.30, L.3.) Mr. Moss timely appealed. (R., pp.100-01.)
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ISSUE
Did the district court abuse its discretion when it sentenced Mr. Moss to five years, with two
years fixed, for burglary?
ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Moss To Five Years. With Two
Years Fixed. For Burglary
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account "the nature of the offense, the character
of the offender, and the protection of the public interest." State v. Miller, 151 Idaho 828, 834
(2011 ). The Court reviews the district court's sentencing decision for an abuse of discretion,
which asks whether the district court, "(1) correctly perceived the issue as one of discretion;
(2) acted within the outer boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason." Lunneborg v. My Fun Life, 163 Idaho 247, 863 (2018). In the sentencing
context, an abuse of discretion occurs if the district court imposed a sentence that is
unreasonable, and thus excessive, "under any reasonable view of the facts." State v. Strand, 137
Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). "A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution." Miller, 151
Idaho at 834.
The district court abused its discretion by failing to exercise reason when sentencing
Mr. Moss, and in tum imposed a sentence that is unreasonable under any view of the facts.
Properly balancing the mitigating and aggravating factors in this case, the district court should
have placed Mr. Moss on probation or imposed a lower sentence.
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First, Mr. Moss's background, including his difficult upbringing, struggles with
depression, minimal criminal history, and positive work history, stands in mitigation. Mr. Moss
didn't have the easiest childhood. His parents divorced when he was eleven or twelve, and he
had no relationship with his father after that. (PSI, p.8.) He was raised by his mother and
grandmothers. (PSI, pp.8- 9.) He and his mother have an okay relationship, but she has her own
problems with the criminal justice system. (PSI, pp.8- 9.) She was convicted of a sex offense
related to Mr. Moss's brother, and was incarcerated for possession of a controlled substance at
the time of Mr. Moss's sentencing in this case. (PSI, pp.8- 9.) Mr. Moss, on the other hand, has
only a minimal criminal history, consisting primarily of misdemeanor theft and driving offenses
and one felony conviction from 2006 for arson. (PSI, pp.5- 8.) He has struggled with his mental
health, and depression in particular, since at least his teenage years.

(PSI, pp. I 0-11, 28.)

Mr. Moss has tried to kill himself twice, and both times he ended up hospitalized. (PSI, p.11.)
Fortunately, Mr. Moss appears to have only minor issues with alcohol dependence and has not
used any other drugs. (PSI, p.12.) Also to his credit, Mr. Moss has earned his GED and
generally has a steady, positive work history. (PSI, pp. I 0- 11.)
Second, the circumstances of this crime support Mr. Moss's request for probation or a
lower sentence. The burglary to which Mr. Moss pied guilty was for returning merchandise
worth just $25.16, and the total value of all of the merchandise he returned to Wal-Mart was
$354.01. (PSI, p.4; R., p.17.) Mr. Moss returned that merchandise because he "[n]eeded money
to survive." (PSI, p.4; see also PSI, pp.43-44.) Although that doesn't justify Mr. Moss's
actions, a fact that he acknowledged at sentencing, it does explain why he did what he did.
(Tr., p.25, L.18- p.26, L.l; PSI, p.4.) His goals going forward are to focus on his freedom, his
family, and getting ajob so he can again become self-sufficient. (PSI, pp.12- 13.)
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In light of these mitigating factors, the district court abused its discretion by sentencing
Mr. Moss to five years, with two of those years fixed, and by not placing him on probation.

CONCLUSION
Mr. Moss respectfully requests that this Court order that he be placed on probation or that
it reduce his sentence as it deems appropriate.
DATED this 151 day of October, 2019.

/s/ Maya P. Waldron
MAYAP. WALDRON
Deputy State Appellate Public Defender
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